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Welcome
The world of tax in general, and transfer pricing in
particular, is moving fast. The reporting burden for
MNEs keeps on increasing. One of the “new” reporting
obligations is the EU’s Mandatory Disclosure Directive,
also known as DAC6 (DAC=Directive on Administrative
Cooperation). We will in this issue explain the impact of
DAC6 speciﬁcally on transfer pricing.
We hope that you appreciate the newsletter and please
feel free to provide us with your comments,
observations and questions via the following email
address: arthur.pleijsier@euroﬁscus.com
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➔

The European Commission decided on May 8th 2020, to
defer the deadlines for the reporting obligations of certain
cross-border tax planning arrangements under DAC6. This
deferral will last for three months. The Commission is still
deciding whether to extend this deferral period by a
further three months. Meanwhile, a group of Financial
Associations has asked the Commission to consider
deferring the deadline until 2021.

DAC6 vs. Transfer Pricing
Exchange of Information
Switzerland

➔

As of May 2020, all European Union Member States have
introduced to varying extents, governmental measures to
alleviate the economic burden of the Covid-19 virus on
businesses.

➔

Pricing Guidance on Financial Transactions: Inclusive
Framework on BEPS: Actions 4, 8-10. The document
elaborates on a number of Transfer Pricing aspects relating
to the accurate delineation and pricing of controlled
ﬁnancial transactions.

Euroﬁscus is a transfer pricing
advisory ﬁrm with oﬃces in
Maastricht (NL) and Zürich (CH).
We are specialised in transfer pricing
compliance, operational hands-on
transfer pricing support, value chain
analysis and transfer pricing audit
support.
www.euroﬁscus.com

On 11 February 2020, the OECD published Transfer

➔

In March 2020, the OECD released a Public Consultation
Document for the Review of Country-by-Country
Reporting (BEPS Action 13). Many of the items up for
discussion could lead to signiﬁcantly greater compliance
burdens for MNEs.
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DAC6 vs. Transfer Pricing
Which transfer pricing transactions should be reported?
Introduction
The Mandatory Disclosure Directive (DAC6) is a fact of life, even if the
reporting due date has been postponed with initially three months.
Many publications focused on DAC6 and the possible impact for
intermediaries (like accountants and consultants) and MNEs
(Multinational Enterprises), but did not speciﬁcally address the impact on
transfer pricing. That is our focus in this article.
Transfer pricing according to DAC6
According to the Directive : “An arrangement or series of engagements
which does not conform with the arm’s length principle or OECD Transfer
Pricing Guidelines, including the allocation of proﬁt between diﬀerent
members of the same corporate group.” should be reported under DAC6.
This statement can be broken up in a couple of diﬀerent items, namely (1) transactions not at arm’s length, (2)
transactions not in line with the OECD Guidelines and (3) transactions regarding the allocation of proﬁts
between group entities.
Not at arm’s length
In line with art.9 OECD Model Treaty, transactions are reportable if the conditions of said transactions are made
or imposed between group companies in their commercial or ﬁnancial relations which diﬀer from those which
would be made between independent companies. I would say that if an MNE has the required transfer pricing
documentation, the transactions are at arm’s length based on the analysis documented in the appropriate
transfer pricing local or master ﬁle. This should provide enough conﬁdence to deem these transactions as not
reportable under DAC6. Interesting is, that this should prompt service providers (intermediaries), before they
conclude an engagement with a new client, to ascertain if the client has transfer pricing documentation in place
that meets the OECD and local statutory requirements. Because if they don’t, they need to check the
transactions themselves to ascertain if the transactions are reportable transactions. If the intermediary fails to
do so they might incur signiﬁcant penalties.
Not in line with the OECD guidelines
This is a very broad condition. This covers all intercompany transactions, but also documentation requirements,
intangibles, intercompany services, cost contribution arrangements, business restructurings and so forth. So if
an MNE is aware that a certain transaction is not at arm’s length, they should be aware that this transaction will
be disclosed to tax authorities. In case the business would propose a new business venture and the company’s
tax director would raise objections, the argument of reporting under DAC6 will surely be helpful to work with the
business to agree on an arm’s length setup. This is probably one of the key objectives of DAC6, the impact on
companies. Companies should be aware that non-arm’s length structures will be reported.
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DAC6 vs. Transfer Pricing (cont.)
Transactions regarding the allocation of proﬁts
Allocation of proﬁts is obviously an important issue.
Transactions regarding proﬁt allocation can be , for example,
a recharge with a speciﬁc markup for services or booking a
true-up or TP adjustment. Also in this case, it is important
that these transactions are at arm’s length.
It is important that companies not only implement an OECD
compliant proﬁtability process but also that this process is
properly documented.
Documentation
It is apparent that in all of the abovementioned transactions,
documentation is crucial. Having suﬃcient documentation
should minimize the risk of penalties caused by not reporting
reportable transactions.
How to manage the intermediaries
An MNE engages multiple consultants (intermediaries) in
multiple countries. Each intermediary has the obligation to
report under DAC6. This means that the tax authorities can
receive multiple reports on the same transaction regarding
one MNE submitted by many diﬀerent intermediaries. A
possibility is to contact the service providers to ask them to
share what they report.
My experience is that, for example, not all Big 4 CPA ﬁrms are willing to share what they report. That is a
problem, because you would like to know what is reported. The intermediary who reports receives a unique
reporting number. That number could be the insurance to avoid penalties. If an intermediary receives this
number from another intermediary who reported under DAC6, the ﬁrst intermediary will not be penalized for
not reporting the same transaction.
In-house tax department
The Dutch government stated that the in-house tax department of an MNE qualiﬁes as an intermediary and is
therefore subject to DAC6 reporting. This might be an opportunity for an MNE to control this process and
actively report and share the unique reporting number with the other intermediaries who were involved in the
reportable transaction. This way the MNE can actively manage how a reportable transaction is reported and
worded in the report. It avoids, as said before, that many reports are shared with the tax authorities on the one
and same transaction.
Automation
Many providers are oﬀering automated solutions to DAC6 reporting. They are very costly, Big 4 ﬁrms can charge
€30-40k per year for a tool that is nothing more than a ﬂow chart guiding you through the hallmarks. It is
important to create an audit trail in this case, but there are much cheaper solutions that are as eﬀective as the
costly tools.
PAGE 3

VOLUME 2 - 2020

EUROFISCUS NEWSLETTER
Newsletter by Euroﬁscus Transfer Pricing Consultants

DAC6 vs. Transfer Pricing (cont.)
Conclusion
In the case of transfer pricing, the reporting should be minimal if there is suﬃcient documentation available to
substantiate the arm’s length character of the transactions. I would urge MNEs to take control over this process
because the in-house tax department qualiﬁes as an intermediary and therefore have the reporting obligation.
Automation can be a solution to alleviate some of the work involved, but a costly one.

Exchange of Information Report Card Switzerland
The Global Forum on Transparency
and Exchange of Information for Tax
Purposes issued a report on the
exchange of information and rated
Switzerland as “largely compliant”.
Largely compliant means that the
Exchange of Information on Request
(EOIR) standard is implemented to a
large extend but improvements are
needed. Some deﬁciencies are material
but have limited impact on EOIOR. The
Global Forum noted that improvements
should be made on the information
regarding certain beneﬁcial owners but
also regarding conﬁdentiality requirements that are not at the level required. The Swiss Federal Tax Authorities
(SFTA) received app. 100.000 requests for information from foreign tax authorities over a four year period. The
SFTA increased staﬀ to cope with all of these requests. The exchange of information has become a fact of life in
Switzerland. Not only rulings will be exchanged with other countries, but also other ﬁnancial information. As of
2017 for example, Swiss banks share bank and safekeeping accounts with the SFTA and they share this with
other countries.

DAC6 in Short
Objective: to force intermediaries and taxpayers to disclose potentially aggressive tax structures to the tax authorities
Taxes: corporate income tax, personal income tax, wages taxes, dividend withholding taxes, death taxes. Not applicable to
VAT and customs (note: some countries do include VAT)
Reportable transactions: (cross-border) transactions that have certain hallmarks. The hallmarks are broadly defined and
captures many commercial transactions
Transparency: Disclosures will be shared between tax authorities of all members states quarterly
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